That petition requested review of "a single question" presented by the
judge's decision.  The petitioners asserted that "the administrative law
judge did not comply with the Court of Appeals' instruction to compute the
amount due and payable to Mr. Mullins." The petition also stated that
because of the manner in which the judge proceeded on remand, "petitioners'
counsel has had no opportunity to file an application for whatever costs
and attorneys' fees may be due Mr. Mullins and/or the UMWA, and no such
costs or fees were awarded," and requested a summary remand to the judge
to "'compute the amount due Mullins1 as required by the Court of Appeals."
The petition concluded by framing the question presented:

Did the ALJ err, and fail to comply with the Court
of Appeals' remand order, by failing to compute any
amounts due Mr. Mullins, and instead leaving compu-
tation of said amounts to agreement of the parties?

On review Mullins and the UMWA submitted a two-sentence brief incor-
porating the petition for review as their brief and noting "that the Court
of Appeals went to great length to have this case decided without issuance
of a closure order." Consolidation Coal Company (Consol) submitted a brief
as the successor to Pocahontas Fuel.  It opposes the request for a remand
to the judge.  In Consol's view the adjudicative process, triggered by its
application for review of the notice of violation, has been brought to an
end by the Court's finding that the alleged violation in fact occurred.
Consol submits that because the abatement period was suspended pending
final administrative action on the question of violation, the appropriate
course at the present time is for the Secretary to determine the rate of
pay he believes is appropriate and to set a new period in which abatement
must be accomplished.  Thereafter, if abatement is not accomplished by
paying Mullins the amount he is due, Consol suggests that a failure to
abate withdrawal order would be appropriate.  Consol dismisses Mullins'
request for further proceedings to determine costs and attorneys fees,
stating that such an award is not authorized in this proceeding.

In a two-page brief the Secretary of Labor submits that "it is clear
that the D.C. Circuit instructed this Commission to compute the amount
that Mullins should receive from Consol. Administrative law judges of
this Commission routinely determine amounts of back pay and interest
due to complainants after both complainants and respondents have
briefed the issues relating to such awards."

The Court of Appeals has determined that compensation at the lower
rate was impermissible, and although Mullins was officially "classified"
as a laborer at the time of his transfer, based on the stipulations of
fact in the record, the "regular rate of pay" that Mullins received
"immediately prior" to his transfer, in fact exceeded the laborer's
classification rate. The Court did not determine, however, what the
"regular rate of pay" received by Mullins "immediately prior to his
transfer" actually was, i.e., the Court did not establish a precise
dollar figure at which Mullins should have been compensated after his
transfer. The Court observed that the appropriate rate was at least
greater than the $42,75 per shift rate due a laborer, but not necessarily
the $47.25 per shift rate due a roof bolter. The Court left the precise
rate due Mullins to be resolved as an "administrative"function."
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